I don't normally in one of these cases convert
orders to citations because I simply find that no
unwarrantable failure occurred and therefore it's
an invalid order.  But in this case, the civil pen-
alty portion of the case is still pending because
the proposal for assessment of civil penalty hasn't
been filed yet.  I want the company to have the bene-
fit of conference before I assess the penalty.
Therefore, in this instance, when my decision comes
out, I shall convert the Order 2338186 to a citation,
checking the S and S portion of the citation.  There-
fore, unless the Department of Labor appeals my deci-
sion and gets me reversed on the conversion of the
order to a citation, the Secretary will propose a
penalty for a citation in this instance, instead of
an order.

I shall hereinafter explain for contestant's benefit what
procedures should be followed with respect to the civil penalty
aspects of the proceeding.  Since this was probably contestant's
first exposure to a consolidated notice~of-contest and civil
penalty proceeding, I am not surprised that some confusion exists
as to what my bench decision held, particularly when it is real-
ized that contestant did not have a copy of the transcript or
bench decision when it wrote its letter to the Assessment Office.

The first aspect of contestant's letter to the Assessment
Office which needs to be corrected is the fact that my bench de-
cision stated that I would vacate Order No. 2338186 and would
convert the order to a citation because the violation survived
the vacation of the order (Island Creek Coal Co., 2 FMSHRC 279
(1980), and Van Mulvehill Coal Co., Inc., 2 FMSHRC 283 (1980)).
The length of the hearing was considerably reduced by contest-
ant's having stipulated at the commencement of the hearing (Tr.
4) that both violations had occurred and that both could appro-
priately be considered as "significant and substantial" viola-
tions.  In such circumstances, it is especially true in this
proceeding that the violation would survive my finding that no
unwarrantable failure existed with respect to Order No. 2338186.

The quotation from the Assessment Office's reply to con-
testant's letter shows that the Assessment Office was under the
erroneous impression that my bench decision had not only vacated
Order No. 2338185 but had also held that no violation of section
75.200 had been proven.  The Assessment Office's reply is cor-
rect, however, in stating that it is necessary for a proposal
for assessment of civil penalty to be filed with the Commission
before I have a case before me which gives me jurisdiction to
assess a penalty on the basis of the record made in this proceed-
ing.dited hearing in this
